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Certain Grounds of Federal Activity in 
Colorado River Development* 


By Reveu L. Oxson of the Los Angeles Bar 
ProFEssoR OF LAW, UNIVERSITY OF SOUTHERN CALIFORNIA 


In this discussion of several of the alleged 
bases of federal! activity in Colorado River de- 
velopment, it will be my purpose to discuss 
only two of the asserted grounds of federal 
activity in Colorado River development. 

These bases of federal activity in Colorado 
River development may be stated in summary 
form as follows: navigability of the Colorado 
River, the interest of the federal government 
in the administration of its public lands, the 
activities of the Federal Power Commission, 
the duties of the Reclamation Service, the 
international and inter-state status of the 
Colorado River, the function of the federal 
government under the Rivers and Harbors 
Act and the Flood Control Act, and the power 
of eminent domain and the police power of 
the federal government. This paper will be 
limited to certain general remarks based upon 
minutes of the Colorado River Commission 
and a consideration of the second and seventh 
of the enumerated grounds of federal activity 
in:Colorado River development; viz., the in- 
terest of the federal government in the admin- 
istration of its public lands, and the power of 
eminetit domain and the police power of the 
federal government. 

“The Federal Government,” said Chair- 
man Hoover at the first meeting of the Col- 
orado River Commission in Washington in 


1922, “is interested through its control of 


navigation, through protection of its treaty 
obligations, through development of national 
irrigation projects and through virtual control 
of power development depending upon the use 
of public lands.”! Mr. Ottamar Hamele, 
Chief Counsel of the Reclamation Service, 
when requested to state what he considered 
the federal rights to be, declared that they 


Colorado River Commission, First Meeting, Department of 
Commerce; Washington, January 26, 1922, 10 A. M., p. 3. 

Colorado River Comission, Twenty-Second Meeting. Bishop's 
Lodge, Santa Fe, N. M., November 22, 1922, 10 A. M., pp. 


included, first, “the paramount right of navi- 
gation, which affects flood control.” Con- 
tinuing, his words were: “The United States 
also has the ownership, I believe, of all of the 
unappropriated water of the Basin. It has 
an interest in the building of irrigation works 
under the national irrigation act. It has rights 
under the Federal Water Power Act that 
possibly don’t conflict with anything in this 
compact, but there are possibilities that we 
could conceive of by which that Act could be 
amended so that those rights might become in 
conflict with this compact unless they were 
reserved. It also has rights in connection 
with its treaties with the Indian tribes.”? Mr. 
L. Ward Bannister, water rights attorney of 
Denver and special lecturer at Harvard Law 
School, is on record as favoring ownership of 
a Colorado River dam by the federal govern- 
ment because “in the first place, the federal 
government has lands in California and Ari- 
zona, and it ought to control the agency by 
which the reclamation is to be made. In the 
second place, if private companies are to be 
the owners and operators of private plants at 
the dam, the ownership by the government of 
the dam would be a means of exercising pro- 
per supervision and control over those opera- 
tors in order that their service to the public 
will be what it ought to be, and, in the third 
place, if the Senate and the President should 
conclude a treaty with old Mexico with respect 
to the waters of the river and allow Mexico 
a part of them, then the Government should 
be in control of or be the owner of the reser- 
voir in which the water is to be stored, so that 
obligation may be met.’ 

These remarks of Messrs. Hoover, Ham- 
ele, and Bannister do not include a reference 





27-28. 

*Hearings on H. R. 2903, Sixty-Eighth Congress, First Ses- 
sion, House Committee on Irrigation and Reclamation, Part 
I, .p 227, Feb. 21, 1924. 


*Editor’s Note: Owing to the present interest in the appointment by Secretary of the Interior 
Work of a committee to advise him on the question of whether or not the federal government 
may proceed with the development of the Colorado River without a compact between the in- 


terested states, we have requested Dr. Reuel L. Olson, author of The Colorado River Com- 


pact (pp. xxiv, 257) to discuss the legal features of such proposed federal action, for the bene- 


fit‘of teaders of the BULLETIN. 








Page 6 


THE BAR ASSOCIATION BULLETIN 








to all possible grounds of federal activity in 
Colorado River development. A more com- 
plete enumeration would add the assertion 
that the interstate nature of the stream con- 
stitues a ground of federal action. In this 
connection, some have called attention to the 
fact that the river forms a boundary between 
states, that it cuts across state lines, and that 
the electrical energy which it is contemplated 
shall be developed, will form an important 
item in interstate commerce. From other 
quarters, the suggestion has been made that 
the federal government should proceed under 
the Rivers and Harbors Act or under the 
Flood Control Act or possibly by means of a 
commission appointed by the Supreme Court, 
leaning heavily upon the power of eminent 
domain or the police power of the federal 
government for the authority necessary in the 
actual working out of details. 

We now turn to the second of the alleged 
grounds of federal activity, the authority of 
the federal government to proceed with Col- 
orado River development because of its con- 
stitutionally imposed responsibilities in the 
care of public lands. “Article 4, Section 3, of 
the Constitution gives to Congress the power 
‘to dispose of and make all needful rules and 
regulations respecting the territory or other 
property belonging to the United States.’ ’’* 
“Congress has full power to dispose of the 
public lands and property of the United States 
and to place such reservations and restrictions 
thereon as it may consider desirable.”> “It 
(the federal government) has the right to 
construct a dam upon its own land.” These 





are some of the assertions made by those think. 
ing of the public lands as a possible basis of 
government activity.” 

Certain limitations upon the power of Cop. 
gress to deal with the public lands have been 
suggested by students of the question. “Cop. 
gress has the power absolutely to control, re. 
gulate and dispose of the public lands, but 
under the guise of terms of control or disposal 
no new power can thereby be vested in the 
United States, or the rights reserved unto the 
states, or their property, be destroyed,” ac. 
cording to Mr. John Franklin Shields of 
Philadelphia. Mr. Shields also raised the 
question of whether or not the laws of the 
several states or the regulations of Congress 
would control a particular situation if the 
United States itself as an owner of public 
lands is subject to the riparian laws of the 
states where its lands are situated, at the 
same time that Congress has the authority to 
make all necessary rules and regulations con- 
cerning the public lands.? 

There is a phrase in one of the recent de- 
cisions of the Supreme Court of the United 
States which suggests a possible basis of action 
by the federal government in Colorado River 
development. In the case of Sanitary District 
of Chicago v. United States, Mr. Justice 
Holmes asserted that the issues raised by the 
alleged lowering of the level of the Great 
Lakes by reason of Chicago’s diversion of 
water for the purpose of operating the San- 
itary District did not lead to a controversy 
between equals but that the United States was 


(Continued on page 28) 





4Federal Power Commission, First Annual Report, Washington, 
Government Printing Office, 1921, p. 43. 

SHamele, Ottamar, and O’Hara, James J., Joint Memorandum 
for Mr. Stetson (undated manuscript). 

“The following are a few of many cases bearing upon this 
right; Van Brocklin v. Tenn. 117 U. S. 151; Hallowell v. U. 
S., 221 U. S. 324; Utah Power etc. Co. v. U. S.4 230 Fed 
336;Scott v. Sanford, 19 How. 612; Pollard v. Hagan, 3 
How. 212; Illinois Central Railroad Co. v. Illinois, 146 U. S. 
434;Ableman v. Booth, 21 How, 525; Permoli v. First Mun- 
icipality, 3 How. 609; McKinney v. Saviego, 18 How. 240; 
Cummings v. Missouri, 4 Wall. 319; Ward v. Race Horse, 
163 U. S. 514; Coyle v. Smith, 221 U. S. 559; U. S. ». 
Sandoval, 231 U. S. 28.’ Point Memorandum for Mr. Stetson. 
*Hamele, Ottamar, Hearings, H. R. 2903, Part V, p. 886, 
March 25, 1924. “‘I find nothing in the Act (Colorado River 
Commission Act of August 19, 1921, Public No. 56, 67th 
Congress which can be considered as authorizing any surrender 
by the United States of any jurisdiction it may have over the 
river as a navigable water of the United States, or of any 
rights which the United States may have as owner of 
public lands and reservations through which the river runs. 
On the contrary, the Act expressly provides for a representa- 
tive to be appointed by the President ‘for the protection of the 
interests of the United States,” and the jurisdiction of the 
Commission is limited to the negotiation of a compact or 
agreement between the several States for the settlement of 
their conflicting claims, which shall not be binding ‘until the 
same shall have been approved by the legislature of each 
of said States and by the Congress of the United States’.””— 
Call, Lewis W., Chief Counsel, Federal Power Commission, 
Memorandum for the Executive Secretary of the Federal Power 
Commission, Washington, Feb. 1, 1922. 


For a statement showing the area of land unappropriated and 





unreserved on July 1, 1924, in the seven states immediately 
concerned in the Colorado River Compact, see Vacant Public 
Lands on July 1, 1924, Circular No. 959, Department of the 
Interior, General Land Office, Washington, D. C., July 1, 1924, 
pp. 3, 4-7, 15-16, 19-20. 

For information concerning the irrigable area of public land 
included in various irrigation projects, see Statistics from 
Twenty-third Annual Report (pamphlet) Department of the 
Interior, Bureau of Reclamation, Washington, Government 
Printing Office, 1924, 21451-24-1. 

National forest areas on June 30, 1924, may be located by 
reference to National Forest Areas, June 30, 1924, United 
States Department of Agriculture, Forest Service, William B. 
Greeley, Forester, Compiled by the Branch of Engineering, 
Washington, Government Printing Office, 1924, Misc. 0-11. 
8Shields, John Franklin, The Federal Power Act. 73 University 
of Pennsylvania Law Review and American Law ister, 
142, 149. January, 1925. 

Mr. Shields cites the cases of McCulloch ov. Maryland, 4 
Wheaton, 316, 423, and United States v. Joint Trafic dy 
sociation, 171 U. S., 505, in support of his statement. 
words of McCulloch v. Maryland are as follows: 

“Should Congress, in the execution of its powers, adopt mea 
sures which are prohibited by the Constitution; or should Con- 
gress, under the pretext of executing its powers, pass laws for 
the accomplishment of objects not entrusted to the government; 
it would become the painful duty of this tribual, should a cae 
requiring such a decision come before it, to say that such a 
act was not the law of the land.” 4 
“Such title (to the shore and lands under water) being ia 
the State, the lands are subject to state regulation and co 
trol, under the condition, however, of not interfering wi 
regulations which may be made by Congress with regard t 
public navigation and commerce.” Hardin v. Jordan, 140 U. 
S., 371, quoted in Kansas v. Colorado, 206 U. S., 46, % 
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Legal Control of Aerial Navigation 


By MerepirH Perry Gitpatrick, University of Southern California Law School 


One need no longer be a prophet, or the 
son of a prophet, to know that the air is upon 
us. Nor need one have the imagination of a 
Herbert Quick! to realize that the Wright 
brothers have released a host of new legal 
troubles upon us. Will the common law re- 
tain the elasticity of Para rubber and meet 
this new situation, or must we have new 
declaratory legislation? Will aeroplanes flying 
over foreign states enjoy extra-territorial 
privileges? Is air free, or is it national prop- 
erty? These and a host of other questions at 
once arise. 


The World War effectively silenced de- 
mands for freedom of the air. At Paris in 
1919 twenty-two contracting states entered 
into an International Flying Convention 
which declared “every Power has complete 
and exclusive sovereignity over the air space 
above its territory,” colonies, and littoral 
waters.2 Thus an aircraft flying above an- 
other state is subject to that state’s jurisdic- 
tion, both as to acts aboard the craft as well 
as acts toward persons or property outside. 
All extra-territorial right of a foreign machine 
is denied. But when an aircraft passes over 
high-seas it reverts to control of the state of 
its nationality on the theory that space above 
high-seas and unoccupied territory is _ res 
nullius and that, therefore, by analogy to a 
vessel on the ocean, jurisdiction would be in 
the nation of registry. The theory of the 
sovereignity of the state over the air space as 
thus worked out should recommend itself to 
American jurists, both because it is consonont 
with the dignity of modern states and in ac- 
cordance with principles of common law that 
abhor extra-territorial rights, but even more 
because it gives a basis of certainty on which 
the legislature and courts may approach the 
problem of control of aerial navigation. 


The problem is unique because aerial flight 
on close inspection bears far less resemblance 
to ocean transportation than one might sup- 


pose. The differences between them are three. 
fold: first, all bodies in the air are tangent 
to the land due to the law of gravity, which 
is not true of ocean going vessels; second, the 
indispensability of air to human life renders 
the protection of the air space of the surface 
occupant of the land imperative; third, due 
to straight line routes of aeroplanes, the right 
of passage over adjacent foreign territory be- 
comes of great practical importance. Today, 
for example, French planes flying from Paris 
to Prague and Constantinople must detour 
over the Alps via Basle rather than fly across 
Bavaria because the German government re- 
fuses to grant them passage over German ter- 
ritory. 

To meet these difficulties twenty-two of 
the Allied and associate powers (among which 
Grmany was not one) entered into the In- 
ternational Flying Convention already re. 
ferred to whereby the signatory powers grant- 
ed to each other the right of innocent passage 
above their territory in time of peace.) Na- 
tional regulations as to innocent passage were 
to apply uniformly to all of the contracting 
powers ;* each state could prohibit flight over 
certain designated areas;>- aircraft should be 
certified as to airworthiness and pilots licensed 
by the country of the craft’s nationality ;6 
of wireless equipment must be licensed ;’ car- 
riage of explosives, arms, and photographic 
apparatus was prohibited ;° and aircraft cross- 
ing another state must. follow the air-routes 
prescribed by the state.? In the event of dis- 
agreement between two states as to the inter- 
pretation of the Convention, the dispute shall 
be settled by the Permanent Court of Inter- 
national Justice of the League of Nations.” 
The United States has never ratified this con- 
vention of 1919 so that our citizens have no 
right to fly over the territory of the ‘signatory 
powers, such as Canada, Great — Britain, 
France, etc., except by temporary and special 
license.!! 





tAuthor of Virginia of the Air-Lanes, a novel turning on the 
question of whether flying over land is a traspass. 

2Art. I of Convention, published by Secretariat of Com- 
mission on International Air Navigation, No. 20 Av. Kleber, 
Paris. 

3International Air Navigation Convention, 1919, Art. 2. 
‘Ibid., Art. . 

'Jbid.,. Art. 3. 


*Ibid., Art. 11, 12, 13. 

TIbid., Art. 14. 

SInternational Air Navigation Convention, 1919, Art. 26, 27. 
*Tbid., Ari. ea 

WIbid., Art. 

M1bid., Art. : 

These articles are followed by elaborate annexes fixing stat- 
oo markings for planes, aerodromes, wireless and meterological 
codes, etc. et 
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The Convention of 1919, however, is sub- 
ject to two general criticisms. First, it treats 
the right of innocent passage over neighboring 
territory in time of peace not as an inalienable 
human right but as a matter of grant by 
treaty. Thus, land-locked states such as 
Switzerland, Austria, Hungary, Czecho-Slo- 
vakia, Poland, Bolivia, etc., possess a right to 
aerial ingress and egress only by grace of their 
powerful neighbors. That the weak states 
shall hold their legal rights to the air subject 
to the control of the strong states, is an emi- 
nently unsatisfactory situation and in contra- 
vention of the theory of comity between na- 
tions.'2, The ideal conception of the inter- 
national jurist that the sovereignty of the 
state over the air should depend upon whether 
the state was at peace or at war, and thus 
admit of the right of innocent passage in times 
of peace as a matter of comity between na- 
tions, has not found favor in the realm of 
practical politics.!3 ' 

The second criticism of the Convention of 
1919 centers around the question of how far 
a state may go in prescribing air-lanes that 


foreign craft must follow in traversing its 
territory. Surely a state should have no right 
to prevent the aeronaut from utilizing known 
air currents that are as well defined as are 
the Japanese and Gulf Stream in the ocean, 
and of even greater importance to the naviga- 
tor of the air than are the currents mentioned 
important to the captain on the sea. Witness 
the six hours saving in time which the British 
dirigible R-34 made on its return journey 
from New York to London as compared with 
its outward voyage, due to the fact that it was 
travelling with the prevailing westerly winds. 
We have the authority of the eminent meter- 
ologist Alexander McAdie that an aeroplane 
can gain 50 per cent in speed by flying with 
one of these air currents, as compared with 
only 25 per cent increase in speed which a 
vessel can gain in the strongest ocean cur- 
rent.'+ Further, a state ought to have the 
right to require that foreign planes fly over 
high ranges of mountains when there is a 
shorter and safer route over low-lands. With- 
in the foregoing limits, however, everyone 
will concede that a state should have the 





“Blewett Lee, International Flying Convention of 1919, 33 
Harv. L. R. 23. (1919) 
“Hyde, International Law, p. 325, Vol. 1. 


MAlexander McAdie, “Freedom of the Skies,” Scientific Ameri- 
can, July 26, 1919. 
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right to prescribe national air-highways to be 
followed by its citizens and foreigners alike. 

The question now arises as to the relation 
which a landowner’s private property in the 
air above him bears to the sovereignty of the 
state. Does Coke’s maxim “Cujus est solem, 
ejus usque ad coelum” give the landlord title 
to the air above his property out to infinity? 
Clearly so to hold would mean bankruptcy for 
the aeroplane corporations. But let us see if 
such has ever been the meaning of the com- 
mon law with respect to real estate. In 1815 
Lord Ellenborough refused to hold a board 
overhanging a garden to be a trespass, because 
he opined it would follow that an aeronaut 
passing overhead would be liable for trespass 
quare clausum fregit.'5 American decisions 
have uniformly held interference with the air 
space near the ground,'® or by tunnelling 150 
feet beneath the surface!” constituted a wrong 
against the occupant of the surface, but we 
have no cases to the effect that it is a wrong 
against the landowner to intrude over his land 
at such height as not to affect the surface use 
in the slightest degree. ‘Thus we must con- 
clude that at common law the passage of air- 
craft at such height above the property as not 
materially to disturb its use by the surface 
occupant is not a trespess and that Coke’s 
maxim expressed a medieval theory rather 
than a legal fact. 

That this view is consonant with common 
sense is evinced by the fact that it is embodied 
in the German Civil Code of 1896, No. 905, 
providing that a landowner “cannot prohibit 
interferences which take place at such height 
or depth that he has no interest in the ex- 
clusion,” '8 and by the additional fact that 
provision has been made in all proposed codes 
for other countries that land be subject to the 
right of passage by aircraft. Nor will Cali- 
fornia Civil Code, Section 829, provid- 
ing, “The owner of land in fee has the right 
to the surface and to everything permanently 
situated beneath or above it,” prohibit inno- 
cent passage of aircraft, inasmuch as this sec- 
tion entitles a landowner only “to everything 
permanently situated ..... . . above it.” 
Momentary transit by an aeroplane patently 
is not included within these terms. On the 
other hand, aircraft have no more right to 
hover over a given spot and observe the op- 


erations of the surface occupants than have 
pedestrians to loiter on the highway and ob- 
serve the people in the adjoining field. Pro. 
vision to that effect should be made in any 
comprehensive aerial code we may frame, for 
a surface occupant has the right not to have 
great weight suspended over his head unnec- 
essarily or for prolonged intervals. Thus it 
is conceivable that while mere passage at great 
heights would not be trespass against the land- 
owner, repetition of the passage or hovering 
would constitute a nuisance which could be 
enjoined. 

This brings us to the question of liability of 
an aeronaut to the surface inhabitant; (a) as 
to voluntary damage and (b) involuntary 
damage. In the first instance everyone will 
grant that the aviator is liable. Perhaps 
courts have gone too far though in holding 
certain acts as voluntary, such as the descent 
of a ballonist, because it was foreseeable he 
could not control his descent.'? But in the 
second instance, to impose liability upon an 
aeronaut without fault on his part seems in- 
equitable. On the other hand, the landsman 
is helpless against accidentally dropped mon- 
key wrenches and oil-cans, unless he carry a 
steel umbrella, a precaution that the law 
will probably not require for some time to 
come. But to restrict the landsman’s recovery 
to cases of proved negligence would be to 
leave him practically remediless, since both 
pilot and the machine are usually destroyed 
in the fall. Can we say that the public im- 
portance of the development of aeronautics is 
such as to warrant the sacrifice of life and 
property without compensation in instances of 
unavoidable accidents? ‘To state the question 
is to answer it. France, Belgium, and Eng- 
land 29 impose absolute liability upon the 
aviator regardless of whether damage was 
caused by negligence or unavoidable accident. 
The states of the Union are divided on this 
point, Massachusetts imposing liability only 
where there is failure to take all possible pre- 
cautions.2!_ Connecticut adopts the Fletcher 
V. Rylands rule that an aviator flys at his 
peril,?2? while Wisconsin seems to hold that a 
spectator in a grandstand has assumed the 
risk of a non-negligent aeroplane falling on 
him, and therefore cannot recover.”? As the 


Air Commerce Act of 1926 *4 recently passed 





Pickering v. Rudd, 4 Camp. 219 (1815). 

“Butler v. Frontier Tel. Co. 186 N. Y. 486 (1906). 
Ejectment will lie for wire within 30 feet of ground. 
Matter of Wilcox, 213 N. Y. 218 (1914). 

18Matter of City of N. Y., 215 N. Y. 109 (1915). 
Loewy Transl. 

MGuille v. Swan, 19 Johns (N. Y.) 381-1822. 


Holding ballonist liable for trespasses of crowd that gathered 
to aid him. 

Air Navigation Act 1910, 1 & 2 Geo. 

Air Navigation Act 1920, 10 & 11 Geo. pc c. *s0. 

21Mass. Acts 1919, Ch. 306. 

Conn. Gen. St. 1918, Ch. 176. 

23Morrison v. MacLaren et al., 152 N. W. 475 (1915). 
*Publications of 69th Congress, No. 254, Appendix. 
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by Congress and the International Flying 
Convention of 1919 are silent as to the aero- 
naut’s liability to the land occupant or ped- 
estrian, this matter remains a question of in- 
dividual legislation by each state or nation. 
But immediately we are presented with the 
question as to whether federal legislation 
would not be more desirable. In view of 
the desideratum of uniformity, yes; but in 
view of our dual form of government, where 
Federal Government only has delegated power 
and where common law exists only under the 
states, no. The present 69th Congress, in re- 
sponse to the demand for federal legislation 
regulating aviation, passed the Air Commerce 
Act of 1926, requiring licensing and inspec- 
tion of all aircraft and pilots engaged in inter- 
state commerce, that is, carriage of persons of 
goods for hire between states. The Depart- 
ment of Commerce was empowered to provide 
tests to determine airworthiness of craft, and 
examinations to ascertain knowledge and abil- 
ity of pilots, mechanics, and aerodrome hands. 
The Secretary of Commerce was given power 
to prescribe national air-highways, fix stan- 
dard plane markings, wireless, and meter- 
ological signals, etc. Arrival and clearance 
of aeroplane for foreign countries were de- 
clared to be subject to the law of admiralty. 
That such regulations were necessary is shown 
by the list of 112 accidents, of which 83 were 
fatal, during the year 1926. Of these ac- 
cidents 34 were due to error in piloting, 28 to 
mechanical defects in plane or engine, 25 to 
stunting, the remainder being attributed to 
unknown causes. The Act, however, does 
not purport to regulate all air traffic, but 
merely interstate flying over highways de- 
signated by the Secretary of Commerce, acro- 
batic and stunt flying being regulated by other 
federal statutes and limited to restricted areas. 
Thus intrastate flight together with all 
topics not covered by Acts of Congress as to 
interstate flight remain subject to piece-meal 
legislation by the states, of which we already 
have an abundance. In 1919 both California?5 


and Michigan prohibited hunting from 
aeroplane; New York legalized insurance 
against loss occasioned by or to planes ;?° 
Texas authorized formation of corporations to 
build and operate aeroplanes ;2”? while Wash- 
ington and Wisconsin granted the right to 
condemn land for aviation purposes to cities 
and county park commissioner’s respectively.?S 
To attempt to formulate a comprehensive 
aerial code both for state and federal govern- 
ment at this time would be premature, as we 
need several years more experience to ascer- 
tain the true needs and requirements of com- 
mercial aviation. But the fact that for the 
time being we must meet each individual prob- 
lem as it arises until we have established a 
body of principles that we codify, is no ex- 
cuse for every state not to immediately settle 
by legislation the degree of liability of an aero- 
naut to the landsman and his property, and to 
his passenger. 

What duty the aviator owes his passenger 
brings up a whole new problem that cannot 
be treated in this brief paper. Liability of 
aviator to his passengers, however, at once 
raises the query whether an aeroplane is a 
common carrier, which status the courts have 
so far refused to concede.?? ‘That this is the 
logical next step in the development of aerial 
law is indicated from the recent dedication of 
Cleveland’s million dollar Municipal Air 
Field, and the nation-wide organization of air 
corporations such as Colonial Air Transport 
Company, and Western Air Express, Inc., op- 
erating respectively in the eastern states, Miss- 
issippi Valley, and western states. That the 
courts can, in the light of these facts, and in 
view of the increasing safety of aerial naviga- 
tion, long deny to aircraft the status of com- 
mon carrier alongside the railway train and 
steamship does not seem plausible. Thus the 
law will extend its regulatory power over the 
air, and determine right and liability in all 
things as it has done over the circle of the 
earth. 





*Cal. L. 1919, Ch. 300. 

*N. Y. L. 1919, Ch. 391-393. 
*Texas L. 1919, Ch. 9. 
*Wash. L. 1919, Ch. 48. 


Wis. L. 1919, Ch. 613. 

“North American Accident Ins. Co. v. Pitts, 104 So. 21 
(1925). 

Brown v. Pacific Life Ins. Co., 8 Fed. 2sd 996 (1925). 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BuLtetin. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 
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The President’s Page 


Fellow Members Los Angeles Bar Association : 


I am more than delighted to report to you 
that with the aid of Governor Young, mem- 
bers of Los Angeles County delegation in the 
legislature, and many others, more substantial 
and constructive legislation has been accom- 
plished at Sacramento by Bar Association 
forces than at any previous legislative session. 

At the head of the list stands the passage 
of the State Bar Bill for which California 
Bar Association has labored for a number of 
years. Incorporation of the bar will not be 
a panacea for all our ills but it will have the 
immediate far-reaching effect of conferring 
upon each member of the bar the privilege of 
participation in bar association endeavors and 
the obligation of bearing his proportionate 
part of his professional responsibility. Bar 
incorporation will furnish the means of doing 
in a thorough and business-like manner what 
has been inadequately attempted by volunteer 
organizations. It will also furnish an author- 
itative medium of expression of the sentiment 
of the bar as a whole regarding matters affect- 
ing procedural and other reforms. The legally 
organized bar co-operating with the recently 
created judicial council will rapidly accom- 
plish those changes in the conduct of the busi- 
ness of courts that the public have long de- 
manded. 

The importance of Assembly Bill No. 43 
providing for the segregation of judicial can- 
didacies cannot be over-estimated. This mea- 
sure will require each candidate to run for a 
specific department, just as is done at the pre- 
sent time under the Municipal Court law. 
Judges admittedly qualified and who have 
done good work will, in most cases, be unop- 
posed, thus guaranteeing continuous tenure to 
good judges. Where a judge fails to measure 
up to proper qualifications, he can, under this 
law, be easily repealed. The beneficial opera- 
tion of this statute was strikingly demonstr- 
ated in recent elections both in Los Angeles 
and in Long Beach. 

Other measures of great importance were 
those materially increasing the salaries of 
judges. The logical effect of these increases 
will be to attract and keep better qualified 
judges on the bench. 

The addition of ten new judges to the bench 
of Los Angeles County was a matter of vital 
consequence to this community. Los Angeles 
County has 41% of all the Superior Court 


cases in the state. It had prior to this addition 
but 22% of the judges. 

Another noteworthy measure sponsored by 
the Bar Association is that providing for the 
printing upon tax bills notices of special assess- 
ments, and the extension of the time within 
which foreclosure proceedings may be brought, 
and also providing for attorney’s fees for the 
property owner and other penalties where 
notices of assessment and service of summons 
are not given and make in accordance with the 
statute. 

A considerable number of other statutes 
making certain commercial laws uniform with 
other states, and simplifying practice and pro- 
cedure in important particulars, were adopted, 
and many of them have already been signed by 
the Governor. 


I think it only fair to express to Governor 
Young our gratitude to him for his confidence 
in the ideals and purposes of the Bar Associa- 
tion as evidenced by his approval of these var- 
ious measures. We should be especially grate- 
ful for his advocacy and approval of the State 
Bar Bill, the increase in salaries of the judges 
of Los Angeles County and for the increase in 
the number of judges in this county. 

Among those who went to Sacramento from 
Los Angeles in aid of various Bar Association 
measures are: Thomas C. Ridgway, Alfred L. 
Bartlett, Leonard B. Slosson, Judge Harry 
Hollzer, Judge John R. Fleming, Wm. J. 
Hunsaker, James A. Anderson, Everett W. 
Mattoon, Judge Elias V. Rosenkranz, and 
Harold Cragin. To all these men, and many 
others, great credit is due for their untiring 
and effective efforts. 


CoMMITTEES 


In answer to a call for volunters, over five 
hundred members of the Association offered 
to serve on various committees during the pre- 
sent year. The fact that over two hundred 
members of the Association volunteered for 
Grievance Committee work indicates that 
there is an earnest desire on the part of the 
bar to co-operate in raising the standards of 
the profession. While this was very gratifying 
it was obviously impossible for the President 
to appoint all of these members to a place 
upon a committee of nine. I desire to explain 
that on account of the fact that the old com- 
mittee had cleaned up its calendar, consisting 
of some eighty pending matters, and because 4 
large number of new complaints had been filed, 
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it was necessary to make appointments to the 
Grievance Committee immediately. How- 
ever, under the plan which I have recom- 
mended and which has been adopted, a con- 
siderable number of those who volunteered to 
serve in grievance matters have been asked 
to take assignments in connection with this 
work. As complaints come in they will be 
assigned to “Examiners” who will investigate 
and definitely report to the Grievance Com- 
mittee, and will, in the event of hearings, act 
as prosecutors. The departments of the 
Grievance Committee have been increased to 
four, and sessions of all four departments will 
be held every Monday night, and oftener if 
required. 

It was impossible to place each member of 
the Association upon a committee of his first 
choice, but every member who indicated a 
desire to serve has been given some active work 
todo. Already many of the 26 committees 
have had meetings and have definitely outlined 
their work for the ensuing year. 

I have requested the Editor of the BULLE- 
TIN to attend all meetings of committees and 
to report the results of the meetings in the 


BULLETIN. 


to attend all meetings of committees and to 

Among the new activities of the Association 
are the formation of sections on criminal law 
and procedure and civil procedure. A large 
number of our members evidenced an inter- 
est in these two fields and I am hopeful that 
all of our members so interested will parti- 
cipate in the studies and investigations to be 
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inaugurated by these newly created sections 
of the Association. The plan is to have re- 
gular monthly meetings, affording opportunity 
for discussion of proposed reforms that are oc- 
cupying the attention of lawyers throughout 
the country. 

PROGRAMS 


We desire to receive the constructive sug- 
gestions of members with respect to programs. 
I hope to send out a questionaire which will 
elicit the advice of members in this regard. I 
think we shall agree that while we have had 
papers presented of extraordinarly high qual- 
ity, some of them have consumed too much 
time in delivery and some means should be 
adopted to enforce a rigid limitation upon 
time of presentation. There may be other fea- 
tures that could profitably be added to our 
programs. The Program Committee will be 
glad to receive suggestions as to topics, speak- 
ers and other features for future programs. 

We have no doubt, however, as to the qual- 
ity of the next three programs to be offered. 
On the 24th of this month we shall have 
the pleasure and honor of entertaining Dr. W. 
S. Holdsworth, Vinerian Professor of Eng- 
lish Law at Oxford, who will address the As- 
sociation on the subject of “Dickens as a 
Lawyer.” Early in July we shall have as our 
guest Dean Roscoe Pound of Harvard. Dean 
Pound and Dr. Holdsworth are the two lead- 
ing teachers of law in England and America, 
and we are indeed fortunate to secure their 
presence. 


KEMPER CAMPBELL. 


Doings of the Committees 


PUBLICITY COMMITTEE 


The Publicity Committee of the Los An- 
geles Bar Association held their first meeting 
Friday, May 6, at Arthur Eckman’s law office 
in the Story Building. A full attendance was 
had. 


This committee consists of Arthur Eckman, 
Chairman, Maurice Saeta, Vice-Chairman, 
Chas. B. Hazlehurst, Secretary, C. O. Bacon, 
Sol A. Rehart, C. P. Von Herzen, John R. 
Moore, Harold A. Fendler and William 


Christensen. 


An active program of publicity was out- 
lined, by which it is planned to utilize the 
press, radio and other mediums. The com- 
mittee is making arrangements to have a press 
table at each Bar Association banquet. Ar- 


rangements are also being made to have fea- 
ture newspaper writers cover the Bar meet- 
ings. 

The Publicity Committee expects to draft 
members of the Speakers and Organizations 
Committee and others for radio talks. About 
300 Los Angeles lawyers are going to be re- 
quested to write short and intimate stories 
concerning California judges, lawyers and 
cases, exemplifying the activities and the ideals 
of the profession. 

This is one committee that is functioning 
one hundred per cent, and great results are 
expected. 


Respectfully submitted, 
CHAS. B. HAZELHURST, 


Secretary. 
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BULLETIN COMMITTEE 


A meeting of the Bulletin Committee was 
held on the evening of April 26, at the call 
of the chairman, with Chairman Ellis, Messrs. 
Beardsley, Saeta, McDaniel and Jones of the 
committee, and Editor Nichols and Associate 
Editor Purdue of the BAR ASSOCIATION 
BULLETIN present. A report was made 
by Mr. Nichols in reference to the establish- 
ment, development, financing and plan of op- 
eration of the BULLETIN. This disclosed 
that the BULLETIN was more than self- 
supporting during the first year of its pub- 
lication, and had increased from four pages to 
its present size of thirty-two pages. A general 
discussion followed during which the commit- 
tee expressed itself as feeling the BULLETIN 


in its present form was very satisfactory. The 
committee felt it could best help the editors 
by aiding in obtaining worth-while articles 
from members of the bar, and by encouraging 
the placing of advertisements in the BULLE- 
TIN. It was felt that much benefit could be 
obtained by advertisers through the use of 
the BULLETIN, and steps were taken to 
procure more advertising contracts. This is a 
movement in which every member of the As- 
sociation may participate through their pat- 
ronage of the advertisers, thus convincing the 
latter that the BULLETIN is a successful 
advertising medium. 
Respectfully submitted, 
PAUL W. JONES, 


Secretary. 


REPORT ON JUDICIARY CAMPAIGN OF 1927 


PersONAL Letters mailed from attorneys to their clients and from heads of organiza- 


tions to their friends—53,000 
TABLOID PAPER. 


Distributed to every house in L. A. and municipality April 30th—266,000. 
Distributed at political meetings—10,000. 


PAMPHLETS—140,000. 
Mailed in letters—53,000. 


Balance distributed through churches and Y. M. C. A. 


SMALL Bar Ticket—100,000. 


Distributed through pay envelopes of mercantile houses. 


ONE-SHEETS—9,000. 


Distributed on sign boards and fences throughout the city last four weeks of cam- 


paign. 


Newspaper Pusticity. Separate Bar stories during campaign—860. 
Advertising. Two columns, ten inches, in all daily papers; proportionate amount 


in magazines and small community papers. 


CLUBS AND ORGANIZATIONS CONTACTED Endorsements secured from the heads of over 


700 organizations. 


SPEAKERS Judges and speakers of Bar ticket placed at 1,232 meetings. 
Precinct WorK ON DAY OF ELEcTION Thirty-five volunteers from University of South- 
ern California; forty from Southwestern; twelve paid disabled veterans; eleven office 


workers. 


COMPLETE TICKET, TWENTY-THREE JUDGES, ELECTED AT PRIMARIES 


ALFRED BARTLETT 

LeonarpD B. SLosson 

LAWRENCE L. LARRABEE 
Campaign Committee 


ROSALIND BATES, 
Executive Secretary 





Lawyer.” 





On the President’s page, you will note the announcement that, 
“On the 24th of this month we shall have the pleasure and honor of enter- 
taining Dr. W. S. Holdsworth, Vinerian Professor of English Law at 
Oxford, who will address the Association on the subject of “Dickens as a 


Early in July we shall have as our guest Dean Roscoe Pound of Harvard. 
Dean Pound and Dr. Holdsworth are the two leading teachers of law in 
England and America, and we are indeed fortunate to secure their presence.” 
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intel Alexandria 


Fifth and Spring Streets 


Centrally Located for 
Visiting Lawyers 


Official Meeting Place of Los Angeles Bar Association 
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Title Insurance and Trust Company 


CAPITAL AND SURPLUS 


$9,000,000.00 


WILLIAM H. ALLEN, JR., President 
STUART O’MELVEN, First Vice President 
O. P. CLARK, Secretary 


California’s largest title insurance company. 


Issues Policies of Title Insurance and Guarantees, 
handles escrows and acts in all‘ trust capacities, 


and insures the validity of Bond Issues. 


The Company also issues Policies of Title Insurance 
and Guarantees and handles escrows on property 
in the counties of San Diego, Ventura, Kern, Tu- 


lare, Riverside and Santa Barbara. 


Orders for Policies and Guarantees to be issued in 
these counties can be placed if desired with the 


main offiice at Fifth and Spring Streets. 


TITLE INSURANCE AND TRUST COMPANY 


Title Insurance Building 
Fifth and Spring Streets 
Los. Angeles 
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Patent Office Procedure Simplified 


By G. E. CHAsE 
In charge of Patents Room, Los Angeles Public Library 


Changes which will lessen the time required 
in obtaining the grant of patents and a sim- 
plification of the procedure in the Patent Of- 
fice and the courts with a decided decrease in 
expense to the inventor are among the bene- 
fits conferred upon the public by the last ses- 
sion of Congress in the passing of Legisla- 
tion for the improvment of our patent laws. 
The present changes in the law were indorsed 
by the American Bar Association and are 
praised by the legal fraternity in general. 

One of the most important changes made 
by the new law and effective early in May of 
this year is the requirement that amendments 
must be filed by the inventor within six months 
following an action by an examiner. By so 
shortening the period, which was formerly one 
year, society will benefit to the extent that 
manufacturers will be informed of the trend 
of inventions in which they are interested 
with reasonable promptness. Under the former 
regulations many industries have suffered dis- 
couraging experiences of expensive litigation 





Serving the Pacific-Southwest 





327 
MILLIONS 


Aggregate 
Resources 


Tue First NATIONALBANK OF LOS ANGELES 
PaciFic-SOUTHWEST 3: BANK 
First Securities COMPANY 
(Identical in Ownership) 


$101,692,319.55 
$1,100,000.00 


First National Resources 


[Fintona Resources . . . 
irst Securities (Capital and Surplus) 


sio149.19.8] 


Central Offices—Los Angeles 














forced upon manufacturers by the grant of 
a controlling patent which the owner with- 
held from issue until his competitor had gone 
too far in his investment in plant and equip- 
ment to withdraw until the aid of the courts 
had been invoked. The history of the Selden 
patent for motor vehicles is probably the best 
known example of delayed action. 

An increase in the number of members of 
the Board of Appeals will render the work of 
the Patent Office much more efficient. In 
addition to this, one of the appeals formerly 
allowed to the commissioner in person has 
been abolished and the right given to the in- 
ventor to carry his case from the Board of 
Appeals direct to the Federal Courts. 

A great advance has been made in the in- 
terference practice in that, in addition to elim- 
inating one appeal in the Patent Office, the 
final appeal carries the interference into the 
Federal Courts where the case may be pre- 
sented on the same printed record that was 
used in the Patent Office, supplemented by 
further evidence which may be taken before 
the court if such is desired. 


Hereafter the public will be benefited by 
the knowledge obtained from the marking of 
patented articles with the number of the patent 
instead of with the date as has been the rule 
for many years. This change will enable one 
interested to locate a patent in the Official 
Gazette quickly and accurately. 


After April 14, 1927 one dollar extra will 
be charged for each claim over twenty in re- 
gistering a patent and the same advance in 
charges will be made in the final fee when the 
patent is granted. Incidentally the price of 
the subscription to the Official Gazette was 
raised from five dollars to ten dollars per 
annum on March 1, 1927. 

In reference to the different bills passed, 
great credit is due to the excellent work of 
Thomas E. Robertson, Commissioner of 
Patents, who with his staff of examiners has 
accomplished the overwhelming task of bring- 
ing the work of the Patent Office nearly back 
to normal within the two years following the 
war. 

It is expected that the new laws will fac- 
ilitate the granting of patents and thus 
shorten the time in which improved manufac- 
tured articles are placed on the market. 
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Case Notes* 


WitiraM E. Burpy of the Los Angeles Bar 


Professor of Law, University of Southern California 


LABOR COMBINATIONS IN 
RESTRAINT OF INTER- 
STATE COMMERCE 


We have been told that Justices Holmes 
and Brandeis are familiar figures to most 
Washington residents as a result of ther walks 
together through the streets and parks. But 
whatever their mutual interests may be during 
moments of relaxation from the arduous and 
exacting duties of an overcrowded calendar of 
oficial business, certain it is that these two 
members of the Supreme Court often “walk 


together” in many an opinion of that body. 
One of the most recent instances of this was 
their dissent in Bedford Cut Stone Co., et al. 
v. Journeymen Stone Cutters’ Ass'n. of North 


America, et al., 47 Sup. Ct. Rep. 522. 


In that case Bedford Cut Stone Co., and 
23 others, all, with one or two exceptions, 
Indiana corporations, were in the business of 
quarrying or fabricating, or both quarrying 
and fabricating, Indiana limestone, in what is 
called the Bedford-Bloomington district in 
the State of Indiana. Their combined invest- 
ment was about $6,000,000, and their annual 
aggregate sales amounted to about $15,000,- 
000, more than 75% of which were made in 
interstate commerce to customers outside the 
State of Indiana. The Journeymen Stone Cut- 
ters’ Association of North America, referred 
to as the “General Union,” is an association 
of mechanics engaged in stone-cutting trade. 
It has a constitution, by-laws, and officers, and 
an income derived from assessments upon its 
members. Its principal headquarters are in 
Indiana, and it has a membership of about 
5,000, divided into over 150 local unions lo- 
cated in various states and in Canada; each 
of such local unions having its own by-laws, 
officers, and income derived from assessments. 
By virtue of its membership, each member of 
these local unions is a member of the General 
Union. The members of the General Union 


and allied locals throughout the United States 
are stone cutters, carvers, curb-cutters, curb- 
setters, bridge cutters, planermen, lathemen, 
and carborundum moulding machine opera- 
tors, engaged in the cutting, patching, and 
fabricating of all natural and artificial stones; 
and the General Union claims jurisdiction 
over all of them. 

The constitution of the Journeymen Stone 
Cutters’ Association provides: ‘No member 
of this association shall cut, carve, or fit any 
material that has been made or cut by men 
working in opposition to this association.”’ For 
many years the petitioners had contracts with 
the association under which its members were 
employed at their several quarries and works. 
In 1921 the petitioners refused to renew the 
contracts because certain rules or conditions 
imposed by the journeymen were unacceptable. 
Then came a strike. It was followed by a 
leckout, the organization by the petitioners 
of a so-called independent union, and the es- 
tablishment of it at their plants. Repeated 
efforts to adjust the controversy proved futile. 
Finally the association urged its members 
working on buildings in other states to observe 
the above provision of its constitution. Its 
position was: “That, if employers will not 
employ our members in one place, we will 
decline to work for them in another, or to 
finish any work that has been started or partly 
completed by men these employers are using 
to combat our organization.” 

The present suit was brought by petitioners 
against the General Union and some of its 
officers, and a number of affiliated local unions 
and some of their officers, to enjoin them from 
combining and conspiring together to commit, 
and from committing, various acts in restraint 
of interstate commerce in violation of the 
federal Anti-Trust Act, c. 647, 26 Stat. 209 
(Comp. St. par. 8820 et seq.) and to petition- 
ers’ great and irreparable damage. The trial 





*Epitor’: Notes The BULLETIN will be pleased to accept for publication reviews of, 
and comments on, recent decisions, and members of the bar are urged to co-operate with Mr. 
Burby in effectuating the maintaining of Case Notes as a noteworthy feature of the BULLE- 
TIN. Reviews should be mailed to the office of Mr. Burby, 3660 University Avenue. 
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court dismissed the bill. The United States 
Circuit Court of Appeals affirmed the decree, 
stating: “After long negotiations and failure 
to reach a new working agreement, the union 
officers ordered that none of its members 
should further cut stone which had already 
been partly cut by non-union labor, with the 
result that on certain jobs in different states 
stone cutters, who were members of the union, 
declined to do further cutting upon such stone. 
Where, as in some state, there were few or no 
local stone cutters, except such as belonged to 
the union, the completion of the buildings was 
more or less hindered by the order, the mani- 
fest object of which was to induce appellants 
to make a contract with the union for employ- 
ment of only union stone cutters in the In- 
diana limestone district. It does not appear 
that the quarrying of stone, or sawing it into 
blocks, or any other building operation, was 
sought to be interfered with, and no actual or 
threatened violence appears, no picketing, no 
boycott, and nothing of that character.” 

Mr. Justice Sutherland, writing the major- 
ity opinion, reversed the decree of dismissal 
on the ground that, ‘““The evidence makes plain 
that neither the General Union nor the locals 
had any grievance against any of the builders, 
local purchasers of the stone, or any other local 
grievance, and that the strikes were ordered 
and conducted for the sole purpose of pre- 
venting the use and, consequently, the sale 
and shipment in interstate. commerce, of peti- 
tioners’ product, in order, by threatening the 
loss or serious curtailment of their interstate 
market, to force petitioners to the alternative 
of coming to undesired terms with the mem- 
bers of the union.” It was pointed out that 
the stone cutters, through their organization, 
deliberately adopted a course of conduct which 
directly and substantially curtailed, or threat- 
ened to curtail, the natural flow in interstate 
commerce of a very large proportion of the 
building limestone production of the entire 
country, to the probable grave .disadvantage 
of producers, purchasers, and the public. Num- 
erous cases were then cited to show that the 
Anti-Trust Act “directs itself against that 
dangerous probability as well as against the 
completed result.” 

The justices concurring in the controlling 
opinion regarded the case of Duplex Co., v. 
Deering, 254 U. S. 443, 468, 41 S. Ct. 172, 
65 L. Ed. 349, 16 A. L. R. 196, as an im- 
portant precedent. That case was summarized 
in the instant case as one in which the court 
held that complainant’s business of manufac- 
turing presses and disposing of them in com- 


merce was a property right entitled to be pro- 
tected against unlawful injury or interference, 
that unrestrained access to the channels of in- 
terstate commerce was necessary for the suc- 
cessful conduct of that business, and that the 
combination to hinder and obstruct such com- 
merce through the means indicated was in 
violation of the Sherman Anti-Trust Act, as 
amended by the Clayton Act (38 Stat. 730). 
The combination was held to constitute a 
“secondary boycott,” defined as: “A combina- 
tion not merely to refrain from dealing with 
complainant or to advise or by peaceful means 
persuade complainant’s customers to refrain 
(primary boycott), but to exercise coercive 
pressure upon such customers, actual or pros- 
pective, in order to cause them to withhold or 
withdraw patronage from complainant through 
fear of loss or damage to themselves should 
they deal with it.” Mr. Justice Sutherland 
found that the motive of the organized stone 
cutters was to restrain the interstate sale and 
shipment of. the commodity concerned. His 
discussion. on this point is as follows: The 
product against which the strikes were di- 
rected, it is true, had come to rest in the 
responsible localities to which it had been 
shipped, so that it had ceased to be a subject 
of interstate commerce (Industrial Ass'n. v. 
U’. §., 268 U. S. 64, 78, 45 S. Cr. 403, 69 L. 
Ed. 849) ; and interferences for a purely local 
object with its use, with no intention, express 
or implied, to restrain interstate commerce, it 
may be assumed, would not have been a viola- 
tion of the Anti-Trust Act. But these inter- 
ferences were not thus in pursuit of a local 
motive—they had for their primary aim re- 
straint of the interstate sale and shipment of 
the commodity. Interstate commerce was the 
direct object of attack, “for the sake of which 
the several specific acts and courses of conduct 
were done and adopted.” And the restraint of 
such commerce was the necessary consequence 
of the acts and conduct and the immediate end 
in view. Prevention of the use of petitioners’ 
product, which, without more, might have been 
a purely local matter, therefore, was only a 
part of a conspiracy, which must be construed 
as an entirety; and, when so regarded, the 
local transactions became a part of the general 
plan and purpose to destroy or narrow peti- 
tioners’ interstate trade. In other words, 
strikes against the local use of the product 
were simply the means adopted to effect the 
unlawful restraint. And it is this result, not 
the means devised to secure it, which gives 
character to the conspiracy.” The language 
just quoted will be the subject of comment in 
a later portion of this note. It is to be noted 
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that the opinion did not overlook the possi- 
bility of their being, in the minds of the or- 
ganized laborers, another purpose than that 
of restricting interstate commerce. ‘That the 
stone cutters might have organized “for the 
purpose of redressing alleged grievances of 
their fellow craftsmen or of protecting them- 
selves or their organizations,” and further, 
“any suggestion that such concerted action 
here may be justified as a necessary defensive 
measure is completely answered by the words 
of this court in Eastern States Lumber Ass'n. 
v. U. S., 234 U. S. 600: ‘Congress, with the 
right to control the field of interstate com- 
merce, has so legislated as to prevent resort 
to practices which unduly restrain competition 
or unduly obstruct the free flow of such com- 
merce, and private choice of means must yield 
to the national authority thus exerted.’ ” 

It is evident from the preceding paragraphs 
that the leading opinion is predicted upon the 
belief that restraint of the interstate sale and 
shipment of the commodity was the primary 
aim or motive of the Stone Cutters’ Associa- 
tion. The language used, however, directs 
our attention to the result of the application 
of the rules of the union. If “character” is 
given to the conspiracy by the “result” of the 
acts sought to be enjoined, it is not particularly 


helpful to place emphasis upon the motives or 
primary aims of the association. Whatever 
be the motives of that organization, its acts 
will not have the “character” of acts unduly 
restraining interstate commerce unless the re- 
sults show, as a matter of fact, that interstate 
commerce is unduly restrained. It is certainly 
going a long way to say that the primary aim 
of the members of the Journeymen Stone Cut- 
ters’ Association was to restrict interstate 


.commerce. It would be more nearly in line 


with the facts to say that they did not think 
anything about interstate commerce, or the re- 
straint thereof. The maintenance of so-called 
adequate wages was undoubtedly their “pri- 
mary aim.” 

These considerations indicate the real issue 
in the case. Were the acts of the members 
of the association an unlawful restraint of 
interstate commerce? Mr. Justice Brandeis, 
with whom Mr. Justice Holmes concurred, 
thought not. “What is (a) reasonable (re- 
straint) must be determined by the applica- 
tion of principles of the common law, as ad- 
ministered in federal courts, unaffected by 
state legislation or decisions. Compare Du- 
plex Printing Co. v. Deering (supra). Test- 
ed by these principles, the propriety of the 
union’s conduct can hardly be doubted by one 
who believes in the organization of labor.” 
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Mr. Justice Brandeis points out that the case 
at bar involved simply refraining from work, 
whereas in the Duplex case the facts estab- 
lished numerous affirmative acts such as threat- 
ening and warning customers, inciting strikes, 
and instituting a general boycott, not only of 
the business of the employer, but the business 
of all who should participate in the marketing, 
installation, or exhibition of its product. The 
boycott in the Duplex case was to be effected, 
not by the co-operation merely of the few 
members of the craft interested in the trade 
dispute, but by the aid of the vast forces of 
organized labor affiliated with them through 
the American Federation of Labor. A single 
paragraph will serve to indicate the point of 
view of the dissenting justices. “The manner 
in which these individual stone cutters exer- 
cised their asserted right to perform their 
union duty by refusing to finish stones ‘cut 
by men working in opposition to’ the associa- 
tion was confessedly legal. They were inno- 
cent alike of trespass and breach of contract. 
They did not picket. They refrained from 
violence, intimidation, fraud, and threats. 
They refrained from obstructing otherwise 
either the plaintiffs or their customers in at- 
tempts to secure other help. They did not 
plan a boycott against any of the plaintiffs or 
against builders who used the plaintiff’s prod- 
uct. On the contrary, they expressed entire 
willingness to cut and finish anywhere, any 
stone quarried by any of the plaintiffs, except 
such stone as had been partially ‘cut by men 
working in opposition to’ the association. A 
large part of the plaintiff's product consisting 
of blocks, slabs, and sawed work was not 
affected by the order of the union officials. 
The individual stone cutter was thus clearly 
with his fellow craftsmen to refrain from 
working on the ‘scab’ cut stone because it was 
an article of interstate commerce.—If, on the 
undisputed facts of this case, refusal to work 
can be enjoined, Congress created by the Sher- 
man Act and the Clayton Act an instrument 
for imposing restraints upon labor which re- 
minds one of involuntary servitude.” 


R. L. OLSON. 
COVENANTS RUNNING WITH THE 
LAND—EXTENT OF DUTY 
TO FENCE 


A. conveyed a narrow strip of property to 
be used as a right of way by the defendant 
railroad company. In the deed was a covenant 
on the part of the vendee to construct and 
maintain “a good and substantial fence on 
each side of the said strip of land and right of 
way. 


A. later leased a portion of his prop- 


erty to the plaintiff, the land leased not imme- 
diately adjoining the said right of way. Mules 
owned by the plaintiff, escaped and, as a result 
of failure on the part of the defendant to 
fence, they entered upon the right of way and 
were killed. An action for damages based 
upon negligence could not be maintained due 
to the construction placed upon section 485 
of the Civil Code before amended (St. 1915, 
p. 1281), this case arising prior to 1915, 
Plaintiff claimed right to recover on the theory 
that the covenant to fence contained in the 
deed was a covenant running with the land, 
and as lessee of a portion of the premises he 
claimed a right to avail himself of a breach. 
Held, for defendant. Brenot v. Southern Pac. 
R. Co., et al. (Dist. Ct. of Appeal, March 28, 
1927), 52 Cal. App. Dec. 850. 

In rendering its decision the court assumed, 
without deciding, that the covenant in ques- 
tion was one running with the land and that 
the plaintiff, as lessee, under ordinary circum- 
stances, could avail himself of a breach. The 
decision was based upon the broad ground that 
the benefit of the covenant to fence attached 
only to that portion of the premises which 
immediately adjoined the right of way, and 
the plaintiff, not making out a case in this 
particular, was not entitled to recover. 

It is submitted that the covenant in ques- 
tion was intended by the parties to be for the 
benefit of all that tract of land owned by 
the grantor through which the right of way 
was constructed. If the vendor’s mules had 
been killed as a result of failure to properly 
maintain a fence, it would have been no de- 
fense that they were pastured in a portion of 
the premises not immediately adjoining the 
right of way. If, therefore, the covenant in 
question was intended by the parties to be for 
the benefit of the entire tract of land retained 
by the grantor through which the right of way 
was constructed (and this seems the only logi- 
cal presumption under the circumstances) the 
question then arises as to whether or not the 
covenant in question is apportionable. That 
covenants running with the land, like ease- 
ments, are apportionable seems to be generally 
conceded. “In the case of an easement, a right 
of way which is appurtenant to an estate is 
appurtenant to every part of it, no matter into 
how many parts it may be subdivided, and it 
inures to the benefit of the owners of all sub- 
divisions so situated that it can be used.” 19 
C. J. 948. “A covenant that runs with the 
land is divisible into as many parts or interests 
as the land itself may be divided into by sub- 
sequent successive conveyances, and the grantee 

(Continued on page 29) 
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Book Reviews 


By Harry GRAHAM BALtTerR of the Los Angeles Bar 


CYCLOPEDIA OF AUTOMOBILE Law; De Witt 
C. Blashfield; three volumes, XII and 3161 
pages; 1927; Vernon Law Book Company, 
Kansas City, Mo., and West Publishing Com- 
pany, St. Paul, Minn. 

This is a new work and is full recognition 
of the growing conviction among law writers 
and members of the bar, that “automobile 
law” is now a field of law, worthy of recog- 
nition as a separate entity. The tremendous 
growth of the automobile industry and the 
increasingly diversified uses to which motor 
vehicles are now being put, have of necessity 
produced widely deversified questions of law 
connected with the industry. 

Blashfield’s Cyclopedia of Automobile Law 
is the latest attempt to give to the profession 
as comprehensive a work on the various legal 
matters connected with the manufacture, sale, 
use and regulation of the motor vehicle as is 
possible to produce. The three volumes cover 
every conceivable phase of the field. For that 
reason it is rather useless to enumerate the 
subjects discussed. Suffice it to remind the 
reader that “every conceivable phase of the 
field” does not mean only a discussion of prin- 
ciples of negligence and the time-worn doc- 
trines connected with negligence, but means 
that the discussion cuts across many major 
fields of law such as Agency, Bailments, 
Bankruptcy, Bills and Notes, Carriers, Con- 
stitutional Law, Contracts, Corporations, 
Damages, Evidence, Highways, Insurance, 
Interstate Commerce, Judgments, Liens, Mas- 
ter and Servant, Negligence, Pleading and 
Practice, Public Utilities, Railroads, Sales, 
Taxation, Unfair Competition, etc. 

The text is annotated throughout with 
decisions from every jurisdiction, which of 
course adds to the usefulness of the text. Men- 
tion should also be made of the elaborate and 
excellently arranged index. 

Of particular interest to the trial lawyer 
are the five chapters devoted to, (1) Actions 
in General Based on Traffic Accidents (Chap- 
ter 67); (2) Pleading in Traffic Accident 
Cases (Chapter 68) ; (3) Evidence in Traffic 
Cases, (Chapter 69); (4) Sufficiency of Evi- 
dence, (Chapter 70) ; (5) Questions for jury 
(Chapter 71) and (6) Instructions to jury 
in Traffic Cases with forms (Chapter 72). 

Even should all the other merits of the 


work be disregarded, this extended discus- 
sion of the very important phases of the con- 
duct of a law suit arising out of a traffic ac- 
cident, will no doubt go a long way to make 
this set of far greater value and practical use 
to the lawyer than the usual text book in this 
field. 

PROHIBITION AND INDUSTRIAL LIQUOR; with 
Digest of Cases; George Cyrus Thorpe of the 
District of Columbia Bar; VII and 1165 
pages; together with a “Prohibition Digest” 
by George Cyrus Thorpe and Palmer Can- 
field; 574 pages; 1926; Vernon Law Book 
Company, Kansas City, Mo., and West Pub- 
lishing Company, St. Paul, Minn. 

When a law attempts overnight to uproot 
age old personal habits, trouble is bound to 
result. The organic mandates of the Eigh- 
teenth Amendment and the still young Vol- 
stead Law will for a long time to come create 
dificult and complex legal niceties. 

The criminal side of Prohibition is con- 
stantly before our eyes, but the permissive fea- 
tures of the act, particularly wtih reference 
to industrial liquor, we hardly notice. 

The volume under review is an attempt to 
give to the practitioner a comprehensive work 
in this field, which will be complete and use- 
ful to those interested in the prosecution and 
defense of the criminal side of Prohibition, as 
well as to those who in increasing numbers 
will be called upon to concern themselves with 
the industrial phases of the Eighteenth Amend- 
ment. 

The text consists of twelve parts dealing 
with, The Eighteenth Amendment, The Na- 
tional Prohibition Act, Enforcement of War 
Prohibition, Permanent National Prohibition, 
Some Matters of Criminal Law and Pro- 
cedure Generally Applicable to Enforcement 
of Act, Industrial Alcohol, An Act Supple- 
mental to the National Prohibition Act 
(Amendment of 1921), Regulations, Acts of 
Local or Special Application, Forms, Term- 
inology of the Liquor Trade, and Organiza- 
tion of Enforcement Unit. 

The Prohibition Digest consists of, Part |, 
Digest of Cases Construing National Pro- 
hibition Act, Part II, Regulations Amended, 
Part III, Statutes Relating to Intoxicating 
Liquors. The 144 page Index is exhaustive 
and commendably arranged with numerous 


(Continued on page 28) 
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Additional 1927 Committee Assignments 
In the issue of the BULLETIN of April 21 appeared a list of 1927 regular committee 
; assignments of the Los Angeles Bar Association which included the following committees: 
liscus- Membership, Grievances, Legal Ethics, Judiciary, Courts of Inferior Jurisdiction, Constitu- 
€ con- tional Amendments, Criminal Law and Procedure, Legislation, Legal Education, Unlawful 
7 ged of the Law, Publicity, and Meetings. To this list of regular committee assignments, 
€ the following are added: 
al use 
in this SUBSTANTIVE LAW 
Tracy Chatfield Becker, Chairman 
: with Richard A. Turner, Vice-Chairman 
of the Shepard Mitchell, Secretary 
1165 A. H. Swallow Ivan G. McDaniel 
igest” Lewis Cruickshank Paul H. Bruns 
Can- E. W. Brewer, Jr. Richard A. Turner 
Book 
t Pub- In addition to the assignments to the aforesaid regular committees, the following spec- 
ial committee assignments have been made: 
uproot 
ind to SPECIAL COMMITTEE ON ETHICS Law Liprary 
Rigi Marshall Stimson, Chairman Harry J. McClean, Chairman 
z Vol. Ezra Neff, Vice-Chai 
coat Phil M. Swaffield Vice-Chairman “Zra Net, Vice-Chairman 
Amelia F. Johnson, Secretary Roh Ay - A. niger argv 
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Russell H. Pray M. D. Andrews Ge Pi, B al Chairman 
ntl ast Kdiner Olin Welborn III. ot 3 2 , by ina gg 
> work Bradner W. Lee, Jr. George A. Glover nas, is. Degue, secretary 
ee» H. W. Kidd Paul W. Jones Arthur W. Eckman Isidore B. Dockweiler 
— Fred C. Subith George Acret Kenton A. Miller Rollin L. MeNitt 
ion, E. W. Forgy Thatcher J. Kemp Frank C. Shoemaker Florence M. Bischoff 
umbers Leonard A. Diether Walter Desmond E. Earl Crandall Edwin A. Meserve 
9 wil Henry L. Knoop eet eM ae R. Weller 
vee & oh iiott H. Barrett Marshall Stimson 
SECTION ON CRIMINAL LAW AND PROCEDURE yi Th Burke Fanny oe Newlin 
: ' ouis J. Canepa oseph Ford 
om | inlet Rte et man Aut com Je Sol G Hae 
¢ War Pekin Palen avid R. Faries obt. M. Clarke 
‘bition, ranklin Padan, Secretary Mattison B. Jones Jess E. Stephens 
1 Pro- Orfa Jean Sholtz ive. 5 Phillips Gordon Lawson Harry A. Chamberlin 
cement Peggy Halloran Wm. G. Randall E. E. Leighton S. B. Robinson 
S upple- Fred W. Shelley Irvin C. Taplin Frank Lehan M. B. Silberberg 
te Rest L. Olson James R. Jaffray John W. Luter Otto J. Emme 
iis Adolph Rosenfield W. C. Mathes Minor Moore ~ Geo. W. Rochester 
Tern- C. L. Thomas Albert Parker Roger Marchetti Frank C. Weller 
sani | R. T. Walters S. W. McNabb peg neers a ¥. Lyon 
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Frank G. Tyrrell 
Ida May Adams 
Kimpton Ellis 
Harold S. Kiggens 
Kenton A. Miller 
Chas. E. Millikan 
James Donovan 
W. Cloyd Snyder 
Dailey S. Stafford 
Voltaire Perkins 
H. G. Redwine 
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Jerry Giesler 
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Thomas K. Case 
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W. Turney Fox 
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S. B. Robinson 
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CoMMITTEE ON CIvIL PROCEDURE 
E. W. Camp, Chairman 
Geo. L. Greer, Vice-Chairman 
George Martinson, Secretary 
Frank C. Shoemaker Paul Norse 


Henry L. Knoop 
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Lewis Cruickshank, Vice-Chairman 
A. H. Swallow, Secretary 
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Frank §. Hutton, Secretary 
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COLORADO RIVER 
DEVELOPMENT 


(Continued from page 6) 


asserting its sovereign power to regulate com- 
merce and to control the navigable waters 
within. its jurisdiction. The standing of the 
United States in the suit was declared to be 
“not only to remove obstructions to interstate 
and foreign commerce, .... to carry out 
treaty obligations to-a foreign power bordering 
upon some of the Lakes concerned,” but, “it 
may be, also on the footing of an ultimate 
sovereign interest in the Lakes.”'° Whatever 
the phrase, “ultimate sovereign interest,’ may 
mean, it seemed to imply something different 
from any delegated authority to control the 
lakes for purposes of navigation and com- 
merce. 

It is also to be remembered that the national 
government is equipped with certain powers 
which have been designated as “the police 


power of the National Government” by the 
Chief Justice of the Supreme Court in -the 
case of Board of Trade v. Olson. There it 
was held that it was within the power of Con- 
gress to require that both producers and ship- 
pers should be given an opportunity to take 
part in the transactions of the Chicago Board 
of Trade through chosen representatives, even 
though such participation was in violation of 
the rules established by the members -of the 
Board of Trade. - It was denied that: the in- 
cidental effects which the reasonable rules of 
Congress might possibly have in lowering the 
value of memberships in the Board of Trade, 
did not constitute a taking (of property with- 
out due process of law), but were ‘only a 
reasonable regulation in the exercise of the 
police power of the national. government.’ 
In the work of developing the Colorado River, 
therefore, it will be well to keep in mind the 
possibility of a claim being made for the ex- 
ercise of federal authority on the basis of the 
police power of the federal government. 





“Sanitary District of Chicago v. United States, 266 U. S., 
405; Sup. Ct., 176, (Jan. 5, 1925). 

1262 U. S., 1, 41. 

Taft, C. J. “In view. of the actual interstate dealings in cash 
sales of graim on the exchange, and ‘the éffect of the conduct 
of the salse of fixtures upon interstate commerce, we find no 
difficulty under Munn v. Illinois, 94 U. S. 113, 133, and 
Stafford v. Wallace, supra, (258 U. S. 495) in concluding that 
the Chicago Board of Trade is engaged in a business affected 
with a public. national interest and is subject to national 
regulation as such. Congress may, therefore, reasonably limit 


the rules governing its conduct with a view to preventing 
its operations. The incidental effect which such reasonable 
rules may have, if any, in lowering the value of memberships 
abuses and securing freedom from undue discrimination in 
does not constitute a taking, but is only a reasonable regula- 
tion in the exercise’ of the police power of the National Govern- 
ment. Congress evidently deems it helpful in the Preservation 
of the vital function which such a board of trade exercises in 
interstate commerce ih grain that producers and shippers should 
be given’ 4n opportunity to take part in. the. transactions in 
this world market through a chosen representative.’ 

“Board of Trade -v.« Olson, 262, U. S., 1,. 41. 





BOOK REVIEWS 


(Continued from page 24) 
cross references-making the index of practical 
aid even to those not well versed in. some of 


the technical ‘terms of the liquor traffic. 
Some of our worthy compatriots may even 

derive a few moments of concealed pleasure 

by. glancing through the more or [ess. familiar 
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jargon contained in Part II, and entitled, 
“Terminology of the Liquor Trade.” 
The volume is highly recommended for its 


thoroughness and completeness and for its far 
reaching utility. 





CASE NOTES 
(Continued from page 22) 


of each parcel or interest may, as to the same, 
maintain suit upon such covenant against the 
original covenantor or his legal representa- 
tive. ...’ 15 C. J. 1259. In Dickinson v. 
Holmes, 8 Gratt. (49 Va.) 353, 407, it is 
stated: “A covenant running with the land 
would be of very little value if it ceased to 
run with the land whenever the land was 
divided, whether by act of law or by the act 
of the owner. . The rule of law that 
covenants are not apportionable is founded on 
convenience. But injustice is a greater evil 
than inconvenience.” Although the decision 
in the instant case can not be justified on the 
theory that a covenant running with the land 
is not apportionable, nor on the theory that 
the benefit attached only to that portion of 
the estate immediately adjoining the right of 
way; it may be justified on the theory that 
the covenant involved was not apportionable 
as to this plaintiff, because his subdivision was 
not so situated that, under ordinary circum- 


stances, the burden imposed could be used or 
enjoyed for its benefit. 

The assumption made by the court that the 
covenant to fence is one that will run with 
the land seems to be a proper assumption. 
Tiffany, Real Property (2 vol. in 1) 757. 
The covenant does “touch or concern the 
land” within the requirement as defined in 
Spencer’s Case, 5 Coke, 16a. It would seem, 
however, that the assumption as to the right 
of the plaintiff to maintain an action for 
breach of covenant can hardly be justified. 
The covenant runs with the estate and not 
with the land. As a lessee of a portion of the 
premises, there is neither privity of contract 
nor privity of estate. “But a plain distinction 
is made between the holder of a part of the 
land, and the holder of part of the estate . . . 
The same distinction is carried into the modern 
action of covenant. The assignee, upon whom 
is cast the benefit or the obligation of the cov- 
enants, is he who holds the whole estate or 
term. St. Clair v. Williams, 7 Ohio, (part 
11) 110; 30 Am. Dec. 194; 15 C. J. 1259. 


W. E. BURBY. 





and accounting facilities. 
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The BANK and the BAR 


MPLOYMENT of the Trust Services of a Bank; 

as Executor, Trustee, Guardian of Property &c., en- 
ables many attorneys to increase the scope of their own 
activities and render their clients better service and with 
an increase of professional earnings. 


SECURITY TRUST & SAVINGS BANK has developed in its 
Trust Department a consistent policy of careful co-operation with 
attorneys, supplementing their legal knowledge with administrative 
We invite similar cordial relations with 
all members of the legal profession. 


EGURITY TRUST “ 1. ROSEBERRY, Vice Pres. 





& SAVINGS BAN IKE ™. wipnty, Trust Counsel 


E. E. WILEY, Trust Counsel 
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137 No. Broadway 
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NOW READY 
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Where’s That Scratch Pad? 


It's mighty convenient to have a pad 
of good scratch paper handy when 
you wish to do some figuering— 


Here’s Another of our FREE Offers! 


A phone call will bring a generous supply of 


SCRATCH PADS 


to your office without cost. 


P. S.—The bridge score cards went like hot cakes. 
Seems there isn’t an attorney in town 
who doesn’t play bridge. 


P.S. P.S.—We are publishing the new City 
Charter in book form. WATCH 
FOR FURTHER ANNOUNCE- 
MENT IN THIS SPACE. 


Parker, Stone & Baird Company 


Law Printers and Engravers 


TRinity 5206 241 East Fourth Street 




















